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OPINION AND ORDER

The appellant has petitioned for review of an initial

decision that dismissed for lack of Board jurisdiction his

appeal of his alleged involuntary retirement from the

position of Progran Management Officer, GM-15, effective

May 1, 1987. After full consideration, the Board GRANTS the

appellant's petition for review under 5 C.F.R. § 1201.115,

VACATES the initial decision in its entirety, and

REMANDS the case to the Board's St. Louis Regional Office



for further proceedings consistent with this Opinion and

Order.

BACKGROUND

Proceedings Before the Agency

In September and October 1986, as a result of the

appellant's alleged unsatisfactory performance, his

supervisor and the facility's technical director advised the

appellant to consider the advantages of retirement versus a

possible voluntary or involuntary reduction in grade or

separation action.1 Thereafter, on March 10, 1987, the

agency proposed the appellant's separation under the

procedures of 5 U.S.C. Chapter 43 for his alleged

unacceptable performance of the critical element of

^Organizational Mission Accomplishment* during the period of

July 1, 1985, through September 30, 1986.2 On or about

March 12, 1987, after his receipt of the separation

proposal, the appellant met with Mr. Steins, an agency

personnel specialist, to discuss his options, including the

options to retire or to oppose the separation proposal.3

1 See Initial Appeal File Volume II, Agency Exhibit A;
Hearing Transcript (H.T.) at 35-38, 63, 72.

2 See Initial Appeal File Volume II, Tab 5.

3 See H.T. at 95-96; Initial Appeal File Volume II, Agency
Exhibit C.

The appellant had more than twenty years of service and
was over sixty years old. Thus, he was eligible for an
immediate annuity. See 5 U.S.C. § 8336(b).



The appellant replied to the agency's proposal to separate

him for unacceptable performance.

On .April 17, 1987, the appellant received the agency's

decisic'.i to separate him, effective May 1, 1987. Shortly

thereafter, the appellant met again with Mr. Steins and with

a second personnel specialist, Ms. Lindner, to discuss his

retirement options and his benefits. The appellant

subirdttr.d his resignation on April 29, 1987, effective May

3., 1987, The agency thereafter canceled the Chapter 43

reparation action, since the action had been superseded by

ne appellant's retirement.5

Proceedings Before the Administrative Judge

i'he appellant filed a timely petition for appeal from

his alleged involuntary retirement with the Board's St.

Louis Regional Office, and he requested a hearing. The

agency responded to the petition and moved that the appeal

be dismissed for lack of Board jurisdiction on the ground

that the appellant's retirement was voluntary.

The administrative judge thereafter conducted a

pre-hearing telephone conference with the parties. In

relevant part, the administrative judge discussed the

hearing procedures, the burdens of proof on the respective

parties, the issues, and attempted to explain to the

appellant's counsel the concept of legal involuntariness and

4 See Initial Appeal File Volume II, Tab 8.
5 See Initial Appeal File Volume II, Agency Exhibit C and
Tabs 11, 12; H.T. at 96-101.



the case precedent in this area. Counsel for the appellant

accused the administrative judge of prejudging the case and

requested that he disqualify himself from the proceedings.

The administrative judge denied the request.

During the hearing on the issue of Board jurisdiction

over the appeal, counsel for the appellant filed a written

motion, supported by affidavit, to dij nialify the

administrative judge on the grounds that the administrative

judge's statements made during the pre-hearing conference

led counsel to conclude that (a) he had prejudged the case,

and (b) he had taken offense from counsel's oral request

that he disqualify himself and had formed a bias against

counsel and the appellant. Counsel for the appellant also

moved that the administrative judge certify an interlocutory

appeal to the Board of his denial of the appellant*s oral

motion for disqualification of the administrative judge.8

See 5 C.F.R. § 1201.42(c). The administrative judge denied

the motion for disqualification because (a) his statements

during the pre-hearing conference were limited to explaining

to the parties the applicable case law and requesting the

appellant's counsel to explain how he believed the

appellant's claims meshed with the case law so as to clarify

the issues, and (b) he was not upset by the counsel's prior

oral motion. The administrative judge also denied the

6 See Initial Appeal File Volume I, Tab 17.

7 See Initial Appeal File Volume I, Tab 18,

8 See Initial Appeal File Volume If Tab 19.



appellant's motion to certify an interlocutory appeal of the

matter to the Board.9

Thereafter, the administrative judge issued an initial

decision dismissing the appeal for lack of Board

jurisdiction. The administrative judge found that: (1) The.

appellant was separated as a result of his conscious

decision to retire voluntarily rather than to allow himself

to be separated for alleged vnac* eptable performance;

(2) the record revealed an arguable basis for the agency's

decision to separate him for alleged unacceptable

performance; (3) the agency extensively counseled him

regarding his options concerning retirement or. appealing and

then awaiting the outcome of the appeal before filing for

retirement; (4) the agency's failure, if any, to advise him

of his full range of options in this regard did not

constitute misrepresentation or deception so as to render

his retirement involuntary because (a) a reasonable person

would have inquired as to the possibility of simultaneously

pursuing an appeal and retiring immediately, and (b) his

motives for retiring were to obtain an immediate income and

rehabilitation of his employment record, and this latter

concern was not connected with any agency misinformation or

decfept'I'on or with the retirement counselling that he had

received in September and October 1986; (C) .he appellant

did not carry his burden of showing that his retirement was

the involuntary product of agency coercion, duress,

9 See in'tia) Decision at 2 n.l; H.T. at 6-7,



nr r̂-: of information and that his appeal

was not within the Board's jurisdiction; and

(6) the .-?ppe.Uatjt did not establish by a preponderance of

the evldana*? that his separation wao the product uf age
•i •*)

discrimination. *

The Appellant*'* Pet it i $p f ô Ĵ

The ippellant h 3 timely petitio? id ~ur re .l»:W

cont 'uing that' (1) V/iO- ̂ dUin.^f tr «tivi ;.-̂ â i*bj* •> « Mr-

discretion by denying the appellant's FO£ iorr t< £> ̂ptT.ify

himself frea the appeal; (2) the appellant's •* : v r?t a,

t!i=i product of agency duress in prop,v U'n̂ i A • ( >[ • ,-• tirv.-,

a.nd i ?.dministrative judge erred &\ t-r:-;*..' »>".» hi?, f/rus

presenting evidence challenging th<- -n» c.- i-s " i the asf^cy's

pi'cposed Chapter 43 action; and (3) ,.ts rctlvr nt was not

voluntary because he retired c*s the &msi& of agency

mis t.*i format ion about his retirement rights. The agency has

Since the administrative judge found that the appeal wa£
not within the Board's jurisdiction he should have made no
findings regarding the merits of the appellant's affirmative
defense of age discrimination raised under 5 V.S.C.
I 2302(b)\1)(B). Section 2302(b) is not an independent
so :r ̂ e of Board jurisdiction. Consequently, consistent with
his bindings ragarding the voluntariness of the appellant's
ret: j vement, the allegax-ion of age discrinunatior was not
rr.\'{ iwable by the administrative judge. See, a.-".., Wren v.
A>A ?±ctment of tije Ar/ny, 'I M.S.P.R, 1, 2 (1980), aff'd sub
nnr ,, Wren v. Merit Systems Protection Board, 681 F.2d 867,
j?7 .« 73 (D.-. Cir, 1982}. In viev ^f ovr determination that
t^2 initial decision mus: be v&watsd ir« its entirety and
that a rerand ot this case i' n-sc-̂ ssary for further
proceedings, the Board concludes t mt the administrative
judge's error d:'d not adversely Affect the appellant's
sufcstan'cive rights. Sao Karapznka v. Department of Energy,
6 M.S.?.R, *



responded in opposition to the appellant's petition for

review.

MJ&IS1S

1• The appellant has not shown that the administrative

judge abused his discretion bv denying the appellant's

potion to disqualify himself from the appeal.

In making a claim of bia& or prejudice against an

administrative judge, a party must overcome the presumption

of honesty and integrity that accompanies administrative

adjudicators. £•<?•/ Bayne v. Department of Energy, 34

M.S.P.R. 439, 444 (1987), a/f'd, 848 F.2d 1244 (Fed. Cir.

1988) ; Oliver v. Department of Transportation, 1 M.S.P.R.

302, 386 (1980). The Board has carefully examined the

record in light of the appellant's claim of bias by the

administrative judge. We find that the appellant has not

shown any impropriety in the administrative judge's conduct

of the pre-hearing conference. Even assuming that the

administrative judge commented on the evidence then

ptsM?8rited by che parties and the difficulties the appellant

faced in prcwinr* the B<wd'6 jurisdiction over his alleged

'nv• .-ttntary retirement, the appellant has not r.hown that

?.••-. i comments establish that the administrative judge was

fcffesed. See Cleavenger v. Department of the Air Force, 29

H.S.P.R. 228, 230 (1985); Wilson v, ^Department of

Agriculture, 28 M.S.P.H. <J72, 476 (1985).
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Further, the administrative judge's determination that

•the appellant did not prove the involuntariness of his

retirement does not establish bias on the part of the

administrative judge, inasmuch as such assertion represents

nothing more than the appellant's disagreement with the

administrative judge's ruling. See Johnson v. Department of

the Army, 20 M.S.P.R. 571, 574, aff 'd sub nom. Johnson v.

Merit Systems Protection Board, 758 F.2d 664 (Fed. Cir.

1984), cert, denied, 471 U.S. 1102, reh. denied, 473 U.S.

921 (1985); Oliver, 1 M.S.P.R. at 386. The administrative

judge's determination, even if erroneous, does not warrant a

finding of bias or show a basis for his disqualification.

See HiJJen v. Department of the Army, 29 M.S.P.R. 690, 696-

97 (1986) . Accordingly, tl o Board finds that the

administrative judge did not abiu * fcf* discretion by denying

the appellant's motion that v.e disqualify himself from

adjudicating :,he appeal

?•• £fclt~ ' ^ ;iq':rative judge erred by precluding the

appellant rr. r.. pr«jB>.enting evidence challenging the merits of

the agency','* ; ..̂ v.v̂ osed Chapter 43 action in an attempt to

show that' nig retirement was the product of agency duress in

proposing his separation.

An involuntary retirement is tantamount to a removal.

E.g., Rysavy v. Department of Housing and Urban Development,

28 M.S .P .R . 263, 265 (1985). The Board does not have

jurisdiction over a voluntary action, such as resignation or



retirement, and presumes that a retirement is voluntary.

This presumption may be rebutted if the appellant comes

forward with sufficient evidence to establish that his

retirement was the result of duress. E.g., Jtoop v. Federal

Emergency Management Agency, 16 M.S.P.R. 605, 607 (1983).11

The Court of Appeals for the Federal Circuit has

determined that the Board's jurisdiction and the merits of

an alleged involuntary separation are inextricably

intertwined. Schultz v. United States Navy, 810 F.2d 1133,

1136 (Fed. Cir. 1987); Dumas v. Merit Systems Protection

Board, 789 F.2d 892, 894 (Fed. Cir. 1986). The fact that an

employee is faced with unpleasant alternative choices does

not rebut the presumed voluntariness of the ultimate choice

of resignation or retirement. See, e.g., Schultz, 810 F.2d

at 1136; Christie v. United States, 518 F.2d 584, 587-88

(Ct. Cl. 1975). Inherent in that proposition, however, is

that the agency *has reasonable grounds for threatening to

take" a proposed action. *If an employee can show that the

agency knew that the reason for the threatened removal could

not be substantiated, the threatened action by the agency is

purely coercive.* Schultz, 810 F.2d at 1136.

11 The Board has enunciated a tripartite test for duress
which requires the appellant to show that: (1) One side
involuntarily accepted the terms of another; (2) the
circumstances permitted no other alternative; and (3) said
circumstances were the result of coercive acts of the
opposite party. Myslik v. Veterans Administration, 2
M.S.P.R. 69, 71 (1980), citing to Fruhauf Southwest Garment
Co. v. United States, 126 Ct.Cl. 51, 62, 111 F.Supp. 945,
951 (1953).
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Despite the appellant's contentions to the contrary in

the instant case, the facts that he did not want to retire

and that he was faced with the unpleasant alternative

choices of either retiring or opposing the Chapter 43

separation action d" ret rebut the presumed voluntariness of

his ultimate choice ;; retirement. See, e.g., Schultz, 810

F.2d at 1136; Christie, 518 F.2d at 587-88? Musone v.

Department of Agriculturet 31 M.S.P.R. 85, 89 (1986), ajff'd,

818 F.2d 876 (Fed. Cir. 1987); Myslik, 2 M.S.P.R. at 71.

However, if the appellant can show that the agency knew that

the reasons for the proposed Chapter 43 action could not be

substantiated, the proposed action would be purely coercive

and would render his resulting retirement involuntary, his

appeal within the Board's jurisdiction, and entitle him to

reinstatement. E.g., Schultz, 810 F.2d at 1136; Schultz v.

Department of the Navy, 34 M.S.P.R. 225 note (1987). In

this connection, we note that to make this showing the

appellant must do more than merely rebut the agency reasons

for the separation action. Schultz, 810 F.2d at 1136.

The appellant argued below that the agency lacked a

reasonable basis for proposing his separation for alleged

unacceptable performance and that the agency must have been

aware of that fact. At the hearing, the administrative

judge permitted the appellant to testify concerning only one

specification of the agency's charges of unacceptable

performance. The administrative judge then sustained th^

agency's objection to further testimony concerning the
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merits of the agency's separation action or of the

appellant's performance appraisal.12 Thereafter, the

administrative judge found that there was an Arguable basis

for the agency's proposed Chapter 43 action and that the

appellant did not show that the agency knew or should have

known that its proposed action could not be sustained. See

Initial Decision at 4-5.

The Board finds that the administrative judge erred by

precluding -the appellant from presenting evidence

challenging the merits and legitimacy of the agency's

proposed Chapter 43 action in an attempt to show that his

retirement was the product of agency duress in proposing his

separation. See, e.g., Schultz, 810 Fo2d at 1136. See

also, e.g., Rayfield v. Department of Agriculture, 26

M.S.P.R. 244, 246 (1985) (an employee may show that his

retirement due to a proposed reassignment was involuntary if

he demonstrates that the reassignment was not based on a

legitimate management reason and was intended to coerce his

retirement or was an arbitrary and capricious adverse

action) . The administrative judge failed to permit the

appellant to testify and to examine his immediate

supervisor, who testified on the issue of Board

jurisdiction. This was error. The supervisor was the

rating official for the appellant's performance appraisal

and the proposing official in the separation action. ha

appellant should have been afforded the opportunity to

12 See Initial Decision at 4; H.T. at 30-35.
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examine the supervisor concerning not only the alleged lack

of merit, but also the bona fides of the appellant's

performance rating and of the proposed Chapter 43 action.

The administrative judge's denial of this inquiry

improperly deprived the appellant of the opportunity to

rebut the agency's asserted basis for the proposed

separation action in support of his ultimate burden to

demonstrate that the agency knew or should have known when

it proposed that action that it could not prevail, and that

his resulting retirement was thus involuntary and

appealable to the Board. The Board therefore finds that the

appellant must be afforded the opportunity to submit

evidence, including testimony, in support of his allegation

that the agency's proposed separation action constituted an

improper coercive action resulting in his involuntary

retirement,13 See Schultz, 810 F.2d 1133 at 1136, and

Rayfield, 26 M.S.P.R. at 247.

3. The administrative Judge failed to maXe necessary

credibility determinations and fact findings concerning the

appellant's contention that his retirement was not voluntary

because he retired on the basis of agency misinformation

about his retirement rights.

13 This remand order does not preclude the administrative
judge from exercising his authority under 5 C.F.R.
§ 1201.41(b) to exclude irrelevant, immaterial, or
repetitious testimony consistent with this Opinion.
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In addition to coercion or duress as a test for an

involuntary retirement, a retirement is involuntary if the

appellant comes forward with sufficient @vi«l@nce to show

that his retirement was based upon xais information or

deception by agency officials upon which he reasonably

relied to his detriment based on an objective examination of

the surrounding circumstances. See, e.g., Covington v.

Department of Health and Human Services, 750 F.2d 937, 942

(Fed. Cir. 1984)? Scharf v. Department of the Air Force, 710

F.2d 1572, 1574-75 (Fed. Cir. 1983)? FilliJbeji v. Department

of the Navy, 34 M.S.P.R. 31, 33-34 (1987). There is no

requirement that an employee be intentionally deceived

about his options. Covington, 750 F.2d at 942. The Board

has found that the principles set forth in Covington and

Scharf "require an agency to provide information that is not

only correct in nature but adequate in scope to allow an

employee to make an informed decision, * and includes an

obligation to correct any erroneous information that an

agency has reason to know an employee is relying on.

Kolstad v. Department of Agriculture, 30 M.S.P.R. 143, 145,

vacated on other grounds, 809 F.2d 790 (Fed. Cir. 1986).

The appellant did not contend that the agency's

retirement counseling he received was coercive or that

misrepresentations were made to him. Rather, he contended

below that the agency's personnel specialists counseled him

that he could either: (1) Elect to retire immediately; or

(2) appeal the Chapter 43 separation action to the Board and
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await the outcome of that appeal before retiring effective

retroactive to the date of his separation. See Initial

Decision at 5.

The administrative judge found in the initial decision

that, while the agency's personnel specialists extensively

counseled the appellant regarding his retirement and appeal

rights, it was conceivable that (a) he was not expressly

informed that by selecting a retirement date after the

effective date of the separation action he could

simultaneously appeal and retire, and (b) as a result of the

retirement counseling he believed that he had but two

options available to him. See Initial Decision at 6-7. The

administrative judge found further, however, that a

reasonable person would have inquired as to the possibility

of simultaneously appealing to the Board and retiring. The

administrative judge concluded that the appellant's main

motivations for retiring were to avoid delay in his receipt

of a retirement annuity and to rehabilitate his record of

the proposed separation action, and that these concerns were

unrelated to any agency misinformation or the retirement

counseling he received in September and October 1986. See

Initial Decision at 7-8.

The appellant's claim of agency misinformation

concerning his retirement rights, however, does not center

on the initial retirement counseling he received from his

supervisor and the facility's technical director in

September and October of 1986. Rather, his claim of
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misinformation pertains to the retirement counseling that he

received in March and April 1987, from the agency's

personnel specialists immediately before h@ ©lected to

retire.

The appellant testified that he was not informed by the

agency's personnel specialists he consulted in March and

April 1987, Mr. Steins and Ms. Lindner, of a third option

under which he could allow himself to be separated, appeal

to the Board, and then file for retirement effective

retroactive to th j date of his separation.14 He testified

further that, since "the agency personnel specialists

informed him that there were only two options available to

him, he believed that if he allowed himself to be separated

under the proposed Chapter 43 action and appealed to the

Board he could not file for retirement, effective

retroactive to immediately after the date of his separation,

and he would have no income. until the Board adjudicated his

appeal.15 The appellant testified that he elected to retire

rather than oppose the separation action in order to obtain

an immediate retirement income,16 and to maintain a
1 7satisfactory employment record.

The agency's personnel specialist, Mr. Steins,

testified in relevant part that Ms. Lindner and he counseled

14 See H.T. at 43-44, 52-56, 63-66, 111-16.

15 See H.T. at 44, 53-55, 65, 113-15.

16 See H.T. at 44, 53-55, 65-66, 114.

17 See H.T. at 44.
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the appellant about his retirement and appeal options.

Mr. Steins further testified that he informed the appellant

that he could both appeal the agency's separation action and

file for retirement, and that he did not have to await the

resolution of his appeal by the Board before retiring and

receiving an annuity.18

The Board finds that the appellant's retirement

concerns were related to the alleged misinformed or improper

agency retirement counseling that he received in March and

April 1987, which he allegedly relied upon in ordar to

obtain an immediate annuity. The administrative judge,

however, failed to make credibility determinations and

findings of fact to resolve the conflicting testimony of the

appellant and the agency's personnel specialist concerning

the exact substance of the agency's retirement counseling.

E.g., Spithaler v. Office of Personnel Management, 1

M.S.P.R. 587, 589 (1980), A remand for explained

credibility determinations based on the witness testimony is

necessary before the Board may accord deference to the

administrative judge's determination that the appellant was

not objectively misled or misinformed by the agency such

that his retirement cannot be considered involuntary. See

Jackson v. Veterans Administration, 768 F.2d 1325, 1331

(Fed. Cir. 1985) ; leaver v. Department of the Navy, 2

M.S.P.R. 129, 133 (1980), aff'd, 669 F.2d 613 (9th Cir.

1982) (per curiam).

18 See H.T. at 103-04.
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QBJSEB

Accord . j, the Board remands the case to the

St. Louis P.<':. _onal Office for further £?;oceedings consistent

with th ;.s Opinion. On reiaand, the administrative judge

shall reopen the record and afford the appellant a further

hearing, if he requests one, to afford the parties the

opportunity to present evidence and argument concerning the

merits of the agency's proposed Chapter 43 separation action

in order to determine whether the appellant's retirement was

the product of agency duress in proposing his separation.

The administrative judge shall also make further findings of

fact and credibility determinations based on the existing

record to resolve the conflicting testimony of the appellant

and the agency's personnel specialist concerning the exact

substance of the agency's retirement counseling and make a

new determination as to whether the appellant was

objectively misled or misinformed by the agency as to his

retirement options such that his retirement cannot be

considered voluntary.

FOE THE BOARD:
E. Taylor

Clerk of the Boai
Washington, D.C.


